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v. Anderson, 3 Johns. 371. And in a contest between creditors of the 
grantor and his grantee to set aside a conveyance for inadequacy of con- 
sideration the Alabama court, opposed to the general rule, presumes such 
a deed fraudulent until its validity be established. Hubbard et al. v. Allen, 
59 Ala. 283, 296. To the contrary, see, Shea v. Hynes, 89 Minn. 423. The 
doctrine of the principal case has been invoked in an action by a trustee in 
bankruptcy to recover property purchased bona fide from a preferred cred- 
itor, and such purchase has been held without the provision of the Bank- 
ruptcy Act of 1898. (Sec. 60 subd. 6.) Hackney v. First Nat'l Bank, 94 
N. W. Rep. 805, affirmed 98 N. W. Rep. 412. 

Domicil — Election — Residence and Intention. — Appellant received the 
highest number of votes cast for tax collector of San Francisco, and was 
declared duly elected. Respondent, the then incumbent, contested the appel- 
lant's right to the office, on the ground of ineligibility in this, that the appel- 
lant has not resided in San Francisco for five years next preceding such 
election as required by statute. Appellant and his wife formerly resided at, 
and were domiciled in San Jose. In August, 1894, they discontinued house- 
keeping in San Jose and he removed his wife to San Francisco to his father's 
home, but delayed his own going until February, 1895. Upon these facts and 
an alleged intention on the part of the appellant to change his domicii the 
court held that there was not such a concurrent intention and residence as 
would operate to effect a change of domicii. Held, no error. Sheehan v. 
Scott (1905), — Cal. — , 79 Pac. Rep. 350. 

There is no doubt a marked distinction between the terms "residence" 
and "domicii" ; residence having a more limited and local application than 
domicii. But although the distinction undoubtedly exists, the courts, in 
construing constitutional provisions and statutory enactments have quite 
generally, in America, held the statutory residence to mean domicii, and 
the words to be convertible terms. Jacobs, Domicii,, i 75 ; People v. Connell, 
28 111. App. 285. Under attachment statutes, however, residence is con- 
strued to mean actual rather than legal residence. Burt v. Allen, 48 W. Va. 
154; Long v. Ryan, 30 Grattan, 718; Stickney v. Chapman, 115 Ga. 759. 
Domicii has been defined "In a strictly legal sense" to be that place "where 
one has his true fixed permanent house and principal establishment, and to 
which whenever he is absent he has the intention of returning." Story, 
Conflict of Laws, § 41 ; approved in Dicey, Conflict of Laws, p. 729. A 
domicii once acquired is retained until it is changed. Desmare v. U. S-, 93 
U. S. 605 ; Files v. City of Waltham, 157 Mass. 542. Every independent 
person can acquire a domicii of choice by the combination of residence 
(factum), and intention of permanent or indefinite residence (animus 
manendi), but not otherwise. Dicey, Conflict of Laws, p. 104; Udny v. 
Udny, L. R. 1 H. L. Sc. 441 ; Bell v. Kennedy, L. R. 1 H. L. Sc. 307. And 
any restraint upon such person's choice would be an abridgment of his 
rights. Tanner v. King, 11 La. 175, 179. Domicii is largely a question of 
intention, but that alone will not control. Talmadge, Admr., v. Talmadge, 
66 Ala. 199; Matzenbaugh v. People, 194 111. 108; Hascall v. Hafford, 107 
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Tenn. 355. Declarations of intention are primarily valuable as expressions 
of intentions, but they are not controlling and are subject to being overcome 
by other and more reliable indications of the true intention. They often 
serve to turn the scale when they are not inconsistent with acts ; but it is 
otherwise if they are contradicted by the acts and general conduct of the 
person making them. Plant v. Harrison, 74 N. Y. Supp. 41 1 ; Long v. Ryan, 
supra; Jacobs, Domicil, § 455. The requisite fact is the transfer of the 
person himself from the old place of abode to the new; and this factum 
must be commensurate with the intention. Therefore it is, that a new domicil 
cannot be acquired in itinere, except in cases of reverter. It is now the 
settled rule, both in this country and in England, that to constitute a new 
domicil both residence in the new locality and intention to remove there are 
indispensable. Guier v. O'Daniel, 1 Binney (Pa.) 349, note; Price v. Price, 156 
Pa. St. 617; Plant v. Harrison, supra. In re Moir's Estate, 207 111. 180; Marks 
v. Germania Bank, no La. 659; Wicker v. Hume, 7 H. L. Cases, 124, 167; 
Eng. Ruling Cases, Vol. IX, p. 689. Opposed to the rule laid down in the 
principal case, is Bangs v. Brewster, in Mass. 382, wherein it was held that 
a man by sending his wife to Orleans with intent to make it his home, 
thereby changed his domicil; that the fact of removal and intent concurred, 
and that although he was not personally present he established his home 
there from the time of his wife's arrival. But the weight of authority is 
against this case. Cf. Casey's Case, 1 Ashm. (Pa.) 126; Penfield v. Chesa- 
peake Ry. Co., 29 Fed. Rep. 494; Hart v. Horn, 4 Kan. 232. 

Ejectment — By Railroad Company for Right of Way. — Plaintiff brings 
ejectment against defendant to recover possession of land condemned for 
right of way, depot and terminal facilities. Defendant claimed the land 
by right of possession under a tax deed regular on its face, the erection of 
lasting improvements, and non-user of the lots by plaintiff for railway pur- 
poses. There had never in fact been any delinquency in the payment of 
taxes by the plaintiff. Held, ejectment could be maintained. Kansas & C. 
P. Ry. Co. v. Burns (1905), — Kan. — , 79 Pac. Rep. 238. 

The decision seems to be based on defendant's unavailing defense rather 
than upon the strength of plaintiff's own title, and a minority dissent is 
placed on this ground, as it is fundamental that the plaintiff in ejectment 
must recover, if at all, on the strength of his own title. Had the plaintiff 
such a title? In the absence of explicit statutory provisions, the decisions 
are not harmonious. The railway company's interest is frequently broadly 
stated to be a mere easement. 14 Cyc. 1162; Ry. Co. v. Schmuck (Kan.) 
76 Pac. 836; Taylor v. Ry. Co. 38 N. J. L. 28; Ry. & Nav. Co. v. Real Estate 
Co., 10 Ore. 444; Shields v. Ry. Co., 129 N. Car. 1; Lyon v. McDonald, 
78 Tex. 71; Jones, Easements, §211; Lewis, Em. Dom. 278. But ejectment 
does not lie for an easement. Fritsche v. Fritsche, 77 Wis. 270; Northern 
Transportation Co. v. Smith, 15 Barb. 355. After holding such an interest 
to be a "mere easement" many courts further declare it will revert to the 
original owner if the purpose for which it was taken is abandoned. Noll 
v. D. B. & M. Ry. Co., 32 la. 66; Kellogg v. Malin, 50 Mo. 496; Ry. Co. v. 



